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A S eſtabliſhed uſage and cuſtom in ſettling 


loſſes and averages, on ſhips, freights, and 
merchandize, hath been found to be the moſt 
proper and equitable rule by which the pro- 
perty of merchants can be inſured, it is neceſ- 
ſary the merchants and traders of Great-Britain 
ſhould be informed, that new regulations are to 
take place for the future, and that ſome cuſ- 
toms which have hitherto obtained, are no lon- 
ger to be regarded. 

Until of late the moſt cautious, the moſt 
honeſt trader preſumed, that if he had any in- 
ſurance to make, he was only to inform the 
underwriters, without diſguiſe, or reſervation, 
of every circumſtance whatever concerning his 
adventure known to himſelf; and that the un- 
derwriters thus informed, fairly and honeſtly, 
did (by accepting of the premium) agree, for 
the ſum underwitten to ſtand exactly in the 
place of the aſſured. 

But that this opinion of Merchants has been 
erroneous, will appear from the late determi- 
nation of the following caſe in the Court of 
Common Pleas at Guild Hall. 

Meſſrs. John and Thomas Mills, in the 

ear 1757, purchaſed a French built ſhip, which 
they called the Mills Frigate, {commanded by 
Captain Finch) and employed her in the le- 
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ward iſland trade. The firſt coſt of this ſhip 
was Z goo. Beſides this ſum, her repairs and 
out fitt amounted to Z, 1649 for the firſt voyage. 
She was conſtantly docked and repaired in the 
river of Thames in the beſt manner for every 
voyage, leaving it always to the captain and 
ſhip builder, to do every thing which they 
thought proper. On the arrival of the Mills 
Frigate, at St. Kitts, in the year 1764. Meſſrs. 
John and Thomas Mills, received the follow- 
ing letter from the captain. 


St. Chriſtophers, April 23, 1764. 
GENTLEMEN, 


„ Take this firſt opportunity of acquainting you 
& ' that I arrived at Nevis, on the firſt inſtant, 
& after a moſt diſmal paſſage. On the 6th of March, 
at day break, I made the iſlands Deſerts diſtant . 
ce about four leagues, and ran down for Madeira 
cc with a freſh gale E. S. E. till four in the after- 
<< noon, when being within a mile of the ſhore, and 
te judged about five or ſix miles off Fonchall road, 
« very hard and dark ſquall took us ſuddenly, 
& with ſuch violence, that I was obliged to claw 
* off the land under the courſes. The pale in- 
& creaſed, and in the night came round to the N. E. 
and the faip ſtrained ſo much by the preſſure of 
ail, which we were obliged to carry on her in 
« that great ſen, that it was with the utmoſt dif- 
« ficulty we could keep her free. On the 8th at 
é nine in the morning, reckonins myſelf nineteen 
&« leagues to leeward of Madeira, our ſhip ſo looſen- 
ed that wwe could not carry ſail on the wind, and 
&« ſeeing no probability of the winds ſhifting, or 
e abating enough to give us a chance of beating up. 
&« bore away for Nevis, judging it better fer the 
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c preſervation of the whole, than to run any hazard 
&« ;n endeavouring for the Canaries in our WEAK, 
©« LEAKY, and DISTRESSD Condition. As the ſhip's 
ce complaint has been chiefly in her upper works, I 
« am obliged to have ber new nailed from the 
&« ale upwards, and what repairs are neceſſary 
« to be made here, ſhall! be conducted with all the 
&« frugality the circumſtances will admit of, and 
e ſhall turn up to Nevis in about à cee.“ 


This letter, as the ſhip was to be inſured 
back again as uſual, was given by meſirs. John 
and Thomas Mills to their inſurance broker, 
that it might be ſhewn to the underwriters be- 
fore they ſubſcribed the policy on the voyage 
home. The broker accordingly ſhewed this 
letter to George Hayley, Eſq; who had before 
wrote this ſhip to him ſeveral times, particu- 
larly £ 400 the laſt outward bound voyage. 

Mr. Hayley caretully reading this letter, ex- 
preſſed a ſuſpicion ariſing from it, that the 
goods and conſequently the freight might be 
injured ; but that he would write the hip, not 
doubting, as it was a ſummers voyage, and 
warranted to ſail before the 26th of July, ſhe 
would come home ſafe. He accordingly began 
to write { 300 at the common premium; but 
on the broker's telling him, that configerin:, 
the captain's letter he was too bold, he altered 
it to { 200. In this cale it is evident that Mr. 

Hayley knew every circumſtance relating to this 
ſhip, which either was or could poſjibly be known 
to meſſrs. Mills, He knew alſo that ſhe was 
a French built ſhip, and conſequently liable to all 
the accidents, to which ſhips of that conſtruction 
are pecuitarly* ſubje He had always recourſe 
to the character given of this ſhip, by the ſur- 


veyor 
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veyor employed by himſelf and other under- 
writers, and knew by his own book, that his 
own ſurveyor had reported her to be 4 gocd 
frip and properly fitted for the vage. He 
was alſo acquainted by the captain's letter of 
every circumitance which had happened to her 
lince the laſt ſurvey. And on this informa— 
tion, which was as perfect as could poſſibly be 
given or obtained; nay, even apprehenſive of 
dangers attending {ome part of the intereſt, he 
underworete ber. 

The ſhip failed the 26th of July, on the 
27th in the evening ſhe ſprung a leak, in fair 
weather, and being in danger of foundering, 
returned to St. Kitts and was condemned. 

The inſured thinking themſelves honeſtly and 
fairly intitled to the ſums underwrote, made a- 
demand on the underwriters for the loſs *. Mr. 
Hayley and the other underwriters plead the in- 
Sufficiency of the ſhip, fince proved only by the event as 
a reaſon for not fulplling a contro entered into before 
this inſuſfictency either was cr could be ſuſpected. 

There have been two trials on this caſe at 
Guild Hall, in both it was admitted, that after 
the Mills Frigate arrived at Nevis (ſome people 
objecting to ſhip their ſugars in her, on account 
of the damage referred to in the above-mention- 
cd letter); the captain to remove this ſuſpicion, 
if a falle one, or to prevent further ill conlequen- 

ces, 


* Meſirs. John and Thomas Mills inſured on their 4 of 
the ſhip ( zoo (which coſt them more than FZ 709) v. hich 
zoo was ſubſcribed, Z 200 by mr. Hayley, and F 100 
mr. Ebenezar Roebuck, and on the freight for account of 
the owners. C 1000, viz. £ 150 mr. Ebenezar Roebuck, 
* FL, 200 mr. John Wilcox, { 200 mr. Avery Jebb, ( 200 | 
mr. William Black, F 250 mr. James Ruſſel. 
N. B. The average loſs demanded on the ſhip, was 
gol. 19 8. per cent. on the freight 1001. 
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ces, ſhould it prove well grounded, requeſted 
all the captains then loading in the iſland to 
ſurvey her. Theſe captains, fix in number, all 
wanted freight for their own ſhips, and if in- 
tereſt had influenced them, would have been 
bencfited by confirming theſe ſuſpicions; but 
they gave the following report. 


Nevis, May 8, 1764. 
T the requeſt of captain George Finch of the 
Mills Frigate, ce the ſubſcribers did repair on 
board the ſaid ſhip, and after due examination it 
did appear to us, that the fhip's making more water 
than uſual on her voyage from London to this place, 
was occaſioned by ſome negletts in caulking the ſaid 
ſhip, which may be eaſily made tight; the ſaid 
ſhip otherwiſe appears to us to be ſtrong and ſound, 
and when caulked, we are of opinion, will be fully 
ſufficient to carry a cargee cf. ſugar to London. 


Signed, JOHN SHEPHERD, 
WILLIAM Rice, 
Jonn Brach, 
Danitr HEN DERSOx, 
SAMUEL SHOR TRI DOE, 
Tromas Dairy, 


The ſhip was caulked agreeable to theſe 
directions. It appeared alſo in evidence, that 
ſhe made no more water whilſt ſhe lay at 
anchor loading at Nevis, than is uſual with the 
beſt ſhips, nor had the captain, whoſe life was 
to be ventured in her, the leaſt ſuſpicion but 
that ſhe was as good a ſhip as could be deſired 
for his voyage home. On this confidence, in 
his opinion, ſo well founded, he went to ſea, 

In the evening of the day after his failing he 
found the ſhip, had ſprung a dangerous leak, 

SOD and 


— 2 — 
-- — _— -—w ” — - . _ 
-. * — - 
- = — 
” . 
— 24 = — _w - 2 2 
96 0 ——_ = by , 
_ - * 9 — - _— — 
K — K — " | — 2 
———— 8 — - 4 K — - — = 0 
> - 
1 * 2 a K - 2 - 
23 " _—_ > * -— « 
- — 
- > — 
— » n 


= 
—— - 
——— AAS azar. 
* * » = 
— . 
4 
— 


—— 


- 5 2 . 


S 
, 
'y 
7 
: 
: 
4 


— J 


— > 
ON: "ey 


> _ 
- _— 
v * - - * oof a 
= Eo a REES, . e . IEC IE, EDT OI 
* Des „ Wwe m — — = == - * 2 — = = 
- by 2 — * * 2 2 
* _ — — — — — — 1 - - — -t — — = — > In 
7 2 = Wa _ . — — — — — — — . — 
2 — - — —— — — — — 
eve. * — — mmm —_ 2 ERC " —WH4../ * 
: : — — 


S= 


BE 

and was obliged to put back. On her being 
lightned it appeared hat ſhe had ſtarted a plank, 
and the plank thus ſtarted, diſcovered that which 
could never have been known previous to ſuch an 
accident, viz. that the iron bolts by which the 
planks were faſtned to the timbers, were intire- 
ly decayed and eat out by ruſt, and ſeveral of 
her planks ſtarted, one of them more than an 
inch from the timbers all the way fore and aft; 
and in the report made by the ſurveyors ap- 
pointed by the judge of the vice admiralty court 
in Nevis, they declared that the ſhip is in a bad 
condition, and intirely unfit to proceed on her voyage 
without being firſs thoroughly repaired, and that 
it is their opinion that the fhip cannot be thorough- 
ly repaired” at that place, without more expence 
than the value of the ſhip and freight will amount 
to, and therefore condemned her though her 
timbers and planks were perfectly ſound. 

It was a particular part of the evidence admit- 
ed in court, that no materials could, at that 
time, be purchaſed in the iſland proper to re- 
pair her, and that there was no dock in which 
the ſhip could be put, even if the materials 
could have been procured ; and, further, that 
the hurricane ſeaſon was begun, and the ſhip 
would every day be in danger of being 
wrecked, if the captain had imprudently re- 
ſolved to remain there till materials for repair- 
ing her could have been obtained. On account 
therefore of this local incapacity of being re- 
paired they condemned her; and the jury on 
the firſt trial determined: That if a merchant 
of reputation and charafter order every proper 


repair to be made on his ſhip, and if any new 


circumſtance occur, honeſtly tell the underwriter of 
it; the aſſured could not be prejudiced in his aſſur- 
ance 
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ence by any after diſcovery of inſufficiency which could 
not before by any ways or means whatever be either 
known or ſuſpetted. 

They juſtly reaſoned, that if an inſurance 
under ſuch circumſtances. as theſe be not 
valid, it would open a field to endleſs law- 
ſuits and uncertainties : that no man could 
know whether his property were inſured or 
not ; that all human prudence would be bat- 
fled, and the faireſt and moſt upright inten- 
tions and informations, on the part of the aſ- 
ſured, ſtill leave him often abandoned to diſtreſs 
and bankruptcy, notwithſtanding he had ſuppoſ- 
ed his property at ſea to be fairly and ſafely 
covered, and had paid for it. They probably 
conſidered that theſe ideas were not only agree- 
able to the eſtabliſhed cuſtoms of inſurances, 
but were generally, at leaſt, if not univerſally 
ſuppoled to be included in the expreſs ſtipula- 
tions of policies; for it is to be obſerved, that 
after enumerating all the dangers which can be 
particularly named, (as if it were expreſsly de- 
ſigned, that no event whatever ſhould ariſe, 
but what the policy ſhould provide for) it is 
added, and of all other perils, loſſes, and misfor- 
tunes, that have or ſhall come to the hurt of the 
ſaid ſhip, which ſcams to imply that every thing 
internal as well as external, every injury to every 
part of the ſhip, whether the ſides may be ear 
out by rats, or the bolts eat out by ruſt, whether 
the misfortune has often happened, or whether | 
it be the firſt inſtance of it; yet, if there ſhould 
be any events which could not be foreſeen by 
the owner, or captain at the time of ſailing, that 
they are all objects held in contemplation by - 
both parties at the making of the contract, as 
being intirely at the riſque of the underwri- 

ters, 
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ters, and therefore gave their verdict agreeable 
to the eftabliſhed uſage and cuſtom of mer- 
chants. This verdict was given on thoſe prin- 
ciples which firſt gave birth to inſurances, and 
which have {till continued them: on principles, 
which, if not attended to, will render all fu- 
ture inſurances precarious, and many of them 
void, although the aſſured may have taken 
every mcthod for the good of the concern, 
which the underwriter himſelf, if conſulted, would 
or could have recommended. 

On the ſecond trial, though the evidences and 
circumſtances were exactly the ſame as in the 
firſt, and no new matter aroſe; yet a verdict was 
given for the defendant. By this determination 
the owners of ſhips are in a ſituation infinitely 
more dangerous than they ever till now appre- 
hended; tor though the owner employ the beſt 
ſhip builder to repair and fit his ſhip out, though 
he had not limited him as to expence, but had 
ordered every thing neceſſary to be done: 
though he had never the leaſt reaſon to ſuſpect 
that there was any latent defect in his ſhip : 
though the underwriter had not only a fair 
repreſentation of every circumſtance attending 
the ſhip when a policy on her was offered to 
him, but had even ſent a ſurveyor paid by 
himſelf and others to examine her: though it 
might be impoſſible that any latent defect (if 
the ſhip had any ſuch) could ever be known till 
the diſcovery of this defect, and the deſtruction 
of the ſhip ſhould immediately ſucceed. each 
other; yet ſuch is the dangerous ſituation of 
ſhip owners, that they are ſuppoſed to warrant 
that to the underwriters, which it is abſolutely 
impoſſible for them to know or warrant, viz. 
that the ſhip is really and 22ually, not merely 

in 


41 

in their beſt judgment, (formed on the ſtricteſt 
examination) but in fat, capable of perform- 
ing her voyage; and if any unforeſeen event 
ſhould ariſe, any event which may make that 
diſcovery of the internal defects of the ſhip, 
which otherwiſe would never have been known 
till the ſhip had been broke up, the under- 
writers are by this means enabled, after ſuch an 
event has happened (however unforeſeen) to 
avail themſelves of it, and the»new information of 
the internal ſtate of the ſhip conſequent to it, 
lo as to cancel an inſurance made many months 
before this information was, cr could be had by 
either party. | 

It was inſiſted on by the council, on the 
part of the defendant, that the ſhip is 
the ſubſtratum, or ground of the voyage ; 
and it is a datum, that the ſhip is able 
to perform her voyage, unleſs ſome external 
accident ſhould happen : that a ſhip incap- 
able is no ſhip at all : that the owners know- 
ledge, or ignorance of theſe circumſtances, 
does not alter the caſe; that if ſhe ſhould 
eventually appear incapable from ſome latent 
internal defect of performing this voyage, ſhe 
is on this account incapable of being the ſub- 
ject of inſurance, either on the body of the ſhip, 
or on goods *. It is alſo to be underſtood that 
the freighter who inſures his goods on any bot- 
tom, is equally reſponſible with the owner, 


that there is no internal defect in the ſhip ; = 
| i 


Even admitting this to be a general principle of law, 
it will ſtill deſerve to be inquired. —What ſhall determine a 
ſhip to be capable ? Is it any examination or ſurvey which 
ſhall be made before the ſhip begins the voyage? If the 


ſurveyors pronounce her to be fit, is the law to deem her 
B 2 la? 


ee ˙— ts a es K ̃ — NVuNͤ 
—— — 


＋— 


i 


12244 


— 


: — — 
a — on 6 4 


2 " 23 hs 
— — 
* —* 4 — = 
— — > 9 - 
— . — 
—— 


—— — — I <A"... 


= 


— 
= - 


ew”, 223 


— 
— — SR 
. — — 
* 


n 
if any after event ſhould, as in the preſent caſe, 
diſcover ſuch a defect (though hitherto unſuſ- 
pected) the goods thus inſured by the freighter, 
are not to be paid for by the underwriter, becauſe 
the ſhip appears after the accident has happened 
not to have been, in fad, ſea worthy. 

This principle of ſea worthineſs, contended 
for by the defendant's council, will be liable to 
ſo many miſapplications, will be ſo favourable to 
litigious underwriters, ſo injurious in many in— 
ſtances to the careful and honeſt merchant, thar 
experience muſt and will teach men to renounce 
it, and continue to agree with mr. Tierney, who 
when he ſerved on the firſt jury gave it, as 
«© the common notion of merchants, that if 
A be 7oſeſſed of a veſſel, put in a maſter in whom 
* he confides, and give him orders to uſe bis beſt 
© endeavours, and ſpare no expence to put ber in a 
proper condition for. ſailing ; and if the captain 
do every thing which is thought neceſſary far 
* that purpoſe, and there be at the ſame time no 
e apprehenſion of any fraud whatever. We look 
* on ſuch a ſhip AS FIT TO GO TO SEA, er TO BE 
*© SEA WORTHY,” and it was the general opi- 
nion of the merchants, then preſent, THAT HIS 
REASONING WAS CERTAINLY JUST, OTHERWISE 

THERE 


ſo? or is this to be determined by the event? And if a 
ſhip thus examined and approved of come home ſafe, is the 
premium to be held? If ſhe be loſt, the ſum inſured not to 
be recovered ? It i preſumed, that whoever ſtrictly purſues 
theſe enquiries, will be convinced that, on this principle, it 
is impoſſible to draw any juſt line which ſhall infallibly divide 
the caſes, recoveratle and not recoverable, and which will not 
open a wide field to cavils and ligitations ;—and if the 
cuſtom and uſage of merchants cannot be admitted to 
cperate in theſe inſtances, as in reaſon and equity it often 
does and ought to do, againſt the ſeverity of certain points 
cf law; innumerable miſchieſs and hardſhips will fall on 
n.erchants in general, and owners of ſhips in particular. 
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THERE WOULD BE NO RULE OF INSURANCES, 
NOR WOULD ANY ONE VENTURE TO MAKE 
ANY; and it might be added, that whatever 
puts an end to infurance, will put an end to 
the trade of theſe kingdoms, : 

'The only inſtance in which this doctrine of 
ſea worthinels can be adopted, ſo as not to con- 
tradict the firſt principles of inſurance, is to pre- 
vent a diſhoneſt man from fitting out his ſhip in 
a ſlight and detective manner, and ſending her 
to ſea, knowing, at the ſame time, that ſhe is 
not properly fitted for the voyage. In this view 
it may with great juſtice and propriety, be ap- 
plied as a cheque againſt intended frauds z but by 
no means a bar againſt recovering inſurances, in 
thole caſes, where every thing was done, which 
the beſt judges thought to be neceffary at the 


time. There have been many inſtances. of ſhips 


commencing voyages under ſuch circumſtances, 
as proved beyond contradiction that they were 
not, in fact, ſea worthy at the time. 

The Truman Comyn, when going from Lon- 
don to St. Kitts, made ſo much water that ſhe 
was obliged to be unloaded and put into a dock. 
It was then diſcovered that they had neglected 
to caulk her at the head for two or three feet. 
Apply to this inſtance the. law maxim, that 
a ſhip mult be abſolutely and in fact fea wor- 
thy, not meerly in the aſſured's opinion and 
judgment founded on due examination but 
really ſo; and it will be evident that many of 
the purpoſes for which inſurantes were at firſt 
inſtituced, and have ſince been continued, are 
no longer to be anſwered. Where then is the dif- 
ference between a defect or a neglect, whilſt both 
are equally unknown to the aſſured? The neg- 
lecting to caulk the Truman at the head, for 
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two or three feet, put her under as real an in- 
capacity of performing the voyage, as the 
Mills Frigate was under from her latent de- 
fects; and if the Truman had not been ſo near 
a place where aſliſtance and repair could be 
obtained, ſhe would have foundered as certain- 
ly as the Mills Frigate if ſhe had purſued her 
voyage: or if the Truman had taken in ſo much 
water as to damage her cargo, and when in 
danger of foundering had been run on ſhore, 
the after diſcovery of this negle& would on 
the principle of ſea worthineſs have eventu- 
ally proved her incapable of inſurance. And if 
this be eſtabliſhed as law, the owners will not 
only be prevented from recovering their inſur- 
ance, even where no kind of fraud or decep- 
tion is ſo much as ſuſpected ; but what is ſtill 
more alarming, they are made reſponſible to the 
freighters for the tull amount of the cargoes, 
if they ſhould be loſt or damaged under the 
circumſtances above-mentioned, as might have 
been the caſe of the Mills Frigate, if the cap- 
tain had continued at ſea one day longer. 

And beſides the ill conſequences which my 
attend the ſhip owners and freighters, theſe 
principles may, and probably will, in many 
caſes prove injurious to the underwriters. For 
if a captain, when near any land, ſhould find 
that his ſhip has unexpectedly ſprung a leak, as 
he knows not what may, on further examina- 
tion, be deemed the cauſe of this accident ; 
in this ſituation, if he be not a man of an 
honeſt principle, inſtead of endeavring to run his 


ſhip on ſhore, to preſerve the cargo; he may be 


tempted, in order to avoid the riſque of his ſhip's 
being condemned as not ſea worthy, and to ſecure his 
. own 
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a 
wn inſurance, to take to his boat and leave ber 
to fink *. 

To prevent therefore the ill conſequences 
which may ariſe from the law, wich reſpect 
to inſurance, as it is now explained, it is re- 
commended to all merchants and others concern- 
ed in theſe matters, to put ſome clauſe in their 
policies to the following purpoſe. I is particu- 
larly agreed, that any inſufficiency whatever of the 
ſhip, unknown to the aſſured, or his, or their agents 
ſhall not prejudice this inſurance; and in the bills 


« of loading, inſtead of the dangers of the ſeas only 


excepted, it is recommended to print them thus, 
The dangers of the ſeas, and any inſufficiency of the 
ſhip unkuown to the owners, or their agents only 
excepted, 

It is now become abſolutely neceſſary to 
inſert ſome ſuch clauſes as theſe, and it is not to 
be conſidered as making any new terms with the 
underwriters z but it is only particularly expreſ- 
ing that, which in the general ſenſe and opinion of 
merchants, and underwriters was always before im- 
plyd and underſtood; and that it is fo, muſt 
evidently appear from hence. Immediately 
after this deciſion, many merchants inſerted 
the above clauſe in their policies, and the un- 
derwriters ſubſcribed them at the ſame premi- 
um as they did before the inſertion of it; 
and the defendant, Mr. Hayley, wrote the 
body of a ſhip to the owners from London 
to America, very ſoon after the laſt trial, with 
the above-mentioned clauſe as to inſufficien- 
cy, without requiring any additional premium, 

which 

In the preſent caſe captain Finch by bis honeſt and 


prudent conduct, ſaved the underwriters and others con- 
cerned in the cargo, fix thouſand pounds at leaſt. 


> 
” 
* - — 5 . F. 
bi -4 OR. - - 
= PT. &> xv 2 
— — 
> 2 2 22 
74 — * ® 
— — 
S - — 
a 5 
— 8 
— y - 


4 
15 
1 
4 
4 


* 
, ; 
, þ 1 
11 
7 7 
a 
1 4 
19 £ = * 
5. ' 
g | 
x 
Ll 
Ly 
: \ 


$483 

which 1s a full proof that -he did not conſider 
himſelf as undertaking any additional riſque, 

This ſtate of the Mills Frigate, with theſe ob- 
ſervations on it, are ſubmitted to the public con- 
ſideration, that the ſeveral merchants and others 
who have inſurances to make, eſpecially they 
who may not have heard the particular circum- 
ſtances of this caſe, may be ſenſible of the 
hazards to which they have been liable, and 
that they may conſider of the moſt proper 
means by which theſe dangers may be prevented 
for the future, 


The END. 
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